INTERNATIONAL RULES OF 
JUDICIAL PROCEDURE 


——_—_—$—$—$———————— 


HEARING | °31 


MA 
BEFORE A READING ROO! ) 


SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 


EIGHTY-FIFTH CONGRESS 
SECOND SESSION 
ON 


H. R. 4642 


TO ESTABLISH A COMMISSION AND ADVISORY COMMITTEE 
ON INTERNATIONAL RULES OF JUDICIAL 
PROCEDURE 


JULY 15, 1958 


Printed for the use of the Committee on the Judiciary 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1958 











COMMITTEE ON THE JUDICIARY 
JAMES O. EASTLAND, Mississippi, Chairman 


ESTES KEFAUVER, Tennessee ALEXANDER WILEY, Wisconsin 

OLIN D. JOHNSTON, South Carolina WILLIAM LANGER, North Dakota 
THOMAS C. HENNINGS, Jr., Missouri WILLIAM E. JENNER, Indiana 

JOHN L. McCLELLAN, Arkansas ARTHUR V. WATKINS, Utah 

JOSEPH C. O MAHONEY, Wyoming EVERETT McKINLEY DIRKSEN, Illinois 
SAM J. ERVIN, Jr., North Carolina JOHN MARSHALL BUTLER, Maryland 
JOHN A. CARROLL, Colorado ROMAN L. HRUSKA, Nebraska 





SpectaL SUBCOMMITTEE TO CONSIDER LEGISLATION To EsTABLISH a COMMISSION 
AND Apvisory CoMMITTEE ON INTERNATIONAL RULES OF JUDICIAL PROCEDURE 


SAM J. ERVIN, JR., North Carolina, Chairman 
JAMES O. EASTLAND, Mississippi ROMAN L. HRUSKA, Nebraska 


It 





D 
UNITED CSTED BY 


TATES OF AMERICA 


CONTENTS 


Statement of— 
Amram, Philip W., chairman, committee on international judicial 
cooperation, American Bar Association_.-._-----._------_------ 
are Albert B., judge, United States Court of Appeals for the Third 
Re ime an tet ec ae cc ane 
Rankin, J. Lee, Solicitor General, Department of Justice 
Schein, Ernest, attorney at law, Washington, Ds GC... 
Statement submitted by— 
Jones, Harry LeRoy, chief hearing examiner, Office of Alien Property, 
Deparsinagns Of sasuee....~-  eoSkt eae 
Exhibits: 
Copy of H. R. 4642, 85th Congress, 2d session____._..._._.___.----_-- 
Estimated budget for first year’s operation of the proposed Commis- 
sion on International Rules of Judicial Procedure, as prepared by 
the Department of Justice Budget Office_- goo 
Letter dated March 24, 1958, addressed to Hon. James O. Eastland, 
from Warren Olney III, Director, Administrative Office of the 
United States Courts..............-___-_-- 
Statement of Charles 8. Rhyne, as published in the August 1957 num- 
| ber of the Journal of the ‘Ameena Judicature Society- 
Letter dated July 15, 1958, addressed to Hon. Roman L. Hruska from 
Harry Jones, chief he: airing examiner, Office of Alien Property, 
Department of Justice 


APPENDIX 


Letter dated July 18, 1958, addressed to Hon. Samuel J. Ervin, Jr., from 
William B. Macomber, Jr., Assistant Secretary, Department of State__ 
Statement of Harry LeRoy Jones, chief hearing examiner, Office of Alien 
Property, Department of Justice 


Page 
10 


17 


16 


19 








DEPOSITED py 
UNITED STATES OF hamaen 


INTERNATIONAL RULES OF JUDICIAL PROCEDURE 





TUESDAY, JULY 15, 1958 


Unitep States SENATE, 
SpeciAL SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice at 10 a. m., in room 424, 
Senate Office Building, Senator Sam J. Ervin, Jr. (chairman of the 
subcommittee) presiding. 

Present: Senators Ervin and Hruska. 

Also present: Wayne H. Smithey, counsel to the subcommittee and 
member of the professional staff, Senate Judiciary Committee. 

Senator Ervin. In the light of developments, I find I cannot remain 
here this morning. The Armed Services Committee, of which I am 
a member, is having a hearing on the markup of the Defense reorgani- 
zation bill and, of course, I feel it is necessary that I attend. I will 
ask counsel to proceed with the hearing until such time as another 
member of the subcommittee is able to be present, at which time, of 
course, he will take over the hearing. 

H. R. 4642 is as follows: 


[H. R. 4642, 85th Cong., 2d sess.] 


AN ACT To establish a Commission and Advisory Committee on International Rules of 
Judicial Procedure 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


ESTABLISH MENT OF THE COMMISSION ON INTERNATIONAL RULES OF JUDICIAL 
PROCEDURE 


Section 1. There is hereby established a Commission to be known as the 
Commission On International Rules of Judicial Procedure, hereinafter referred 
to as the “Commission.” 


PURPOSE OF THE COMMISSION 


Sec. 2. The Commission shall investigate and study existing practices of 
judicial assistance and cooperation between the United States and foreign coun- 
tries with a view to achieving improvements. To the end that procedures neces- 
sary or incidental to the conduct and settlement of litigation in State and Federal 
courts and quasi-judicial agencies which involve the performance of acts in for- 
eign territory, such as the service of judicial documents, the obtaining of evidence, 
and the proof of foreign law, may be more readily ascertainable, efficient, eco- 
nomical, and expeditious, and that the procedures of our State and Federal 
tribunals for the rendering of assistance to foreign courts and quasi-judicial 
agencies be similarly improved, the Commission shall— 

(a) draft for the assistance of the Secretary of State international agree- 
ments to be negotiated by him; 
(b) draft and recommend to the President any necessary legislation ; 
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(c) recommend to the President such other action as may appear advisable 
to improve and codify international practice in civil, criminal, and adminis- 
trative proceedings ; and 


(d) perform such other related duties as the President may assign. 


MEMBERSHIP OF THE COMMISSION 


Sec. 3. (a) The Commission shall consist of nine members. The President 
shall appoint five members, three of whom shall be public members and two of 
whom shall be officials of State government whose positions give them knowledge 
of judicial and quasi-judicial procedures in the States. The Secretary of State 
shall appoint two representatives of the Department of State and the Attorney 
General shall appoint two representatives of the Department of Justice. The 
Commission shall elect a chairman from among its members. 

(b) Vacancies in membership of the Commission shall be filled in the same 
manner as in the case of original designation. 

(c) Seven members shall constitute a quorum. 

(d) Members of the Commission who are appointed by the Secretary of State 
and the Attorney General shall serve without compensation in addition to that 
received for their services in the Government. 

(e) The public members of the Commission shall each receive $50 per diem 
when engaged in the actual performance of duties vested in the Commission, 
plus reimbursement for travel, subsistence, and other expenses incurred by them 
in the performance of such duties. 

(f) Service of an individual as a member of the Commission or employment 
of an individual by the Commission shall not be considered to be service or 
employment bringing such individual within the provisions of sections 281, 283, 
284, 434, or 1914 of title 18 of the United States Code, or section 190 of the 
Revised Statutes (5 U.S. C. 99). 


THE DIRECTOR AND STAFF 


Sec. 4. (a) The Director of the Commission shall be appointed by the Com- 
mission without regard to the civil-service and classification laws, and his com- 
pensation shall be fixed by the Commission without regard to the Classification 
Act of 1949, as amended. 

(b) The Director shall serve as the Commission’s reporter, and, subject to the 
direction of the Commission, shall supervise the activities of persons employed 
under the Commission, the preparation of reports, and shall perform other duties 
assigned him within the scope of the functions of the Commission. 

(c) Within the limit of funds appropriated for such purpose, individuals may 
be employed by the Commission for service with the Commission staff without 
regard to the civil-service and classification laws, and services may be procured 
as authorized by section 15 of the Act of August 2, 1946, as amended (5 U. S. C. 
55a), but at rates for individuals not in excess of $50 per diem. 


ESTABLISHMENT OF THE ADVISORY COMMITTEE 


Sec. 5. (a) There is hereby established a committee of fifteen members to 
be known as the Advisory Committee on International Rules of Judicial Pro- 
cedure (hereinafter referred to as the “Advisory Committee’), to advise and 
consult with the Commission. The Advisory Committee shall be appointed 
by the Commission from among lawyers, judges of Federal and State courts, 
and other persons competent to provide advice for the Commission. 

(b) Members of the Advisory Committee shall not be deemed to be officers 
or employees of the United States by virtue of such service and shall receive no 
compensation. Members of the Advisory Committee who are not otherwise 
officers or employees of the United States shall be entitled to travel and sub- 
sistence expenses as authorized by section 5 of the Administrative Expenses 
Act of 1946, as amended (5 U. 8. C. 73b-2), for persons serving without compen- 
sation, in accordance with the provisions of the Travel Expense Act of 1949, 
as amended (5 U.S. C. 835-842). 


GOVERNMENT AGENCY COOPERATION 


Sec. 6. The Commission is authorized to request from any department, agency, 
or independent instrumentality of the Government any information it deems 
necessary to carry out its functions under this Act; and each such department, 
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agency, and instrumentality is authorized to cooperate with the Commission and, 
to the extent permitted by law, to furnish such information to the Commission, 
upon request made by the Chairman or other member designated to act as 
Chairman. 

ADMINISTRATION 


= 


Sec. 7. (a) For administrative purposes only, the Commission and the Ad- 
visory Committee shall be attached to the Department of Justice. 

(b) The Commission shall render to the President annual reports for trans- 
mission to the Congress. 

The Commission shall submit its final report and the Commission and the 
Advisory Committee shall terminate and wind up their affairs prior to De- 
cember 31, 1959. 

AUTHORIZATION OF APPROPRIATIONS 


Sec. 8. There are hereby authorized to be appropriated, out of any money 
in the Treasury not otherwise appropriated, such amounts as may be necessary 
to carry out the provisions of this Act. 

Passed the House of Representatives February 3, 1958. 

Attest : 

Ra.pH R. Roserts, Clerk. 

Mr. Smrruey. The first witness this morning is the Solicitor Gen- 
eral of the Department of Justice, the Honorable J. Lee Rankin. 


STATEMENT OF HON. J. LEE RANKIN, SOLICITOR GENERAL, 
DEPARTMENT OF JUSTICE 


Mr. Solicitor General, will you proceed ? 

Mr. Ranxin. I am appearing in favor of this bill on behalf of the 
Department of Justice. We are greatly interested in having this 
bill passed because of what it means to litigants within the United 
States and the opportunity for the bar of the United States to better 
protect the rights of American citizens in litigation where it involves 
testimony or law from a foreign country. 

The Federal Rules of Civil Procedure contemplate that litigants 
shall have the right to produce the testimony by deposition of per- 
sons who happen to be in foreign countries and can furnish informa- 
tion regarding the litigation that is being conducted within the United 
States. However, because of the fact that we do not have treaties 
and agreements with countries other than those that have a similar 
system to our own, known as the common law, the contemplated pro- 
cedures are not available to such American litigants. The depositions 
often cannot be obtained at all because in many civil-law countries 
process cannot be served to compel such testimony, and in other cases 
the testimony can only be obtained by letters rogatory. This pro- 
cedure, which makes use of the inquisitorial system, where the judge 
asks the questions, and often dictates the substance of the witness’s 
statements rather than his exact words, and where the examination is 
made in the language of the foreign country, is very inadequate to 
serve the purposes of American trial. Our system of searching for 
the truth by examination and cross-examination, can be done so much 
better by the deposition practice. 

Often we are unable, under present procedures, to even get the testi- 
mony in that manner of witnesses where they are parties or relatives 
of parties or members of the managing boards or corporations, because 
of the assumption in the civil law that such persons are so biased that 
they cannot contribute to the information that the court might use in 
the trial of actions. 
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A number of the countries in Europe already have agreements be- 
tween themselves whereby they are able to obtain this information 
for the benefit of their courts and litigants in the manner that is con- 
templated by this bill. ; ' 

It is not expected that this bill would provide the international 
procedures. It is drafted in accordance with the general ideas of the 
scheme for the American Law Institute and for the committees that 
work on the civil and criminal rules of Federal procedures with a 
commission and a supporting advisory committee and a staff to do the 
detail work. 

It is expected that this Commission will first make a study to deter- 
mine the exact situation with regard to the various countries and 
their rules for international procedures and would then make recom- 
mendations as to agreements that could be made between this country 
and such other countries, and the legislation that would seem desir- 
able to accomplish the objectives of the bill. 

This legislation is more important than ever, in view of the number 
of American citizens that are living in foreign countries, as a part of 
our various programs, both civil and military throughout the world, 
as well as the great number of Americans who are traveling each year 
to foreign countries. This situation results in many more problems 
concerning litigation and action and conduct, that gives rise to litiga- 
tion or the need to obtain testimony of persons in foreign countries 
than would have been expected before this great activity in foreign 
lands occurred. 

It appears to us in the Justice Department that this is one area of 
procedure that has lagged far behind, and the American people are 
entitled to have the situation corrected as soon as it can be done, so that 
they will have the opportunity to develop the facts in their cases, and 
have a greater prospect for justice. 

Mr. Smirney. Let the record show Senator Hruska has made his 
appearance. 

Mr. Ranxrin. Mr. Harry Jones of the Department of Justice, chief 
hearing examiuer of the Office of Alien Property, has been working 
in this field and in particular with regard to this legislation, for a 
number of years. He has prepared and filed with the committee a 
statement dated July 15, 1958, which I fully approve and believe de- 
velops this subject matter adequately and in detail. The statement of 
Mr. Jones is based not only upon his study of this subject over a num- 
ber of years but an experience in the Office of Alien Property dealing 
in the subject matter of litigation in this country for facts and infor- 
mation, where facts and information had to be developed in many 
cases, as to information and situations in foreign lands. He has had 
the practical experience of trying to develop evidence in court actions 
regarding a number of foreign countries and has discovered the dif- 
ficulty and almost impossibility of adequately doing that under the 
present system. 

Mr. Smiruey. I would like to ask a few questions, with your per- 
mission, Mr. Chairman. 

Senator Hruska. You may proceed. 

Mr. Smirury. Mr. Rankin, as the bill states, a commission and an 
advisory committee would be attached to the Department of Justice 
for administrative purposes. 
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Mr. Ranxrin. That is right. 
Mr. Sairney. Do you or does any one in the Department have an 
estimate of the cost of the Commission and the Advisory Committee ? 


Mr. Ranxrn. I don’t know whether that has been made up or not. 
Mr. Jones, do you know ? 


Mr. Jones. I am unaware exactly, but I understood that an informal 
estimate had been sent to the committee. 

Mr. Smirney. There was an estimate furnished to the committee 
in the last Congress which did not carry the official approval of the 
Department of Justice. I was seeking to see if we could get on the 
record some estimate of the cost of the Commission and the Advisory 
Committee. Secondly, I would like to ascertain whether it is actually 
contemplated that the Commission would be able to complete the 
job assigned to it within the time limitation of December 31, 1959, 
which is contained in this bill. 

Mr. Rankin. Well, as to the first, I would like to supply the infor- 
mation which I think Mr. Andretta, our administrative assistant of 


the Department, can best give you. I will try to do that today, if 
that is all right. 


Senator Hruska. Upon its being supplied, it will be inserted in the 
record at this point. 


(The estimate of the cost of the Commission and Advisory Commit- 
tee was subsequently received and is as follows:) 


Estimated budget for 1st year’s operation 


~ 

| 

Compensa- Expenses 
tion 


Commission: 
Fees (3 public members at $50 per day for 100 days)__............-.-_-.-- | Oe O00 .coinsientinn 
"raven Games (7 COMIN ooo nnn og castes nn hs doses nde sascleesacawensee ; $10, 000 

Advisory Committee: 
Compensation bdditdcdee rb aeetindtbthe shee wicas 


PIII, cub didn du ccdcces bbe ciel advetibnbawntasdebdeddbanda~ | 10, 000 

Ce asec eens yee ctons eS Geaekw eerie sia eevee te teed wanna A Bointicnacmonncash 

Administrative staff (10): 
ND, och dna nas nite ehbiaakdadcadbeapsht st inekenutedseaeed Gnneeee 
pT Se ren ee iunnenebs te eeetbircwes 15, 000 
Attorney (3 at $12,000)_.........-..--- bith nebenbda cdbies Gene ho 36, 000 
I ee Oe ee ee Si awh canok 6, 000 
ed | mai eedecend Siritelcsnithiptincsitle 5, 000 
Bimsracwee? CRINONG)) «cud s é-sa dain ces asda cheese ckancnnss 5, 000 


I dn sc ampastaeaennee eens 8, 000 


Te SE ketene cecdodnnninnnes pRigeidhiaabbidanth eet gene achat eeahileraingakat 10, 000 
Travel (foreign) 
Printing 
Miscellaneous 


127, 500 | 65, 000 
bee de chine eeewncm db sskeaedd ehk<vb pdddn dd dabebadhedbunbdobsbed — 500 











Source: Estimate prepared by the Department of Justice Budget Office. 


Mr. Smiruey. With respect to the second point, do you think the 
Commission will be able to terminate its work by the date set in the 
bill, namely, December 31, 1959 ? 

Mr. Ranxin. Well, it would be impossible for the Commission to do 
the kind of a job that I think the Congress and the Government is 
entitled to, a standard of work that I think the American people are 
entitled to have in this area, because, in order to be of help, it should 

make a careful study of these various countries where a large part of 

31789—58——2 
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this problem is concentrated, and then report what the situation is 
concerning the law, proposed agreements, and legislation, so that the 
entire material will be there for the Congress to give consideration to. 

Senator Hruska. Mr. Rankin, may T ask this question: On page 2 
of the bill it is provided that this Commission shall— 

(a) draft for the assistance of the Secretary of State international agree- 
ments to be negotiated by him. 
Those drafts would be of agreements that they would consider desir- 
able for the purpose at hand ? 

Mr. Rankin. That is my interpretation of it; yes, sir. 

Senator Hruska. They would not contemplate that this language, 
or anything else in the bill, would extend any negotiations with any 
other countries or nations, but simply what would be desirable from 
them if the thing were carried to a conclusion. Am I correct in that 
interpretation ? 

Mr. Ranxrn. Your interpretation is correct, as I understand it; 

es, sir. 
: Mr. Smirney. On that same point, may I ask a question dealing 
with that same subsection ¢ 

Senator Hruska. Yes. 

Mr. Smirney. The utilization of the words “international agree- 
ments” would enconipass both treaties and executive agreements. Is 
it contemplated that this objective will be accomplished by executive 
agreements ? 

Mr. Ranxrn. In some situations it might, but I would think in many 
it would involve problems that would reach treaty status. 

Mr. Smrruey. In any case in which the procedures which are utilized 
by State courts were involved, would you say that treaties only would 
be used ? 

Mr. Ranxrn. Well, I don’t want to speak for the State Department, 
but I think whatever the Congress wished to have done in that regard 
would ceratinly be followed in this area by the Commission and that 
it would be recommended in that manner to the Congress, because we 
do have a problem of its being acceptable to the State. This bill pro- 
vides that there will be two State members on the Commission, so that 
presumably they would be interested in that being adequately pro- 
tected, as to the State interest and the State procedures; but beyond 
that we would certainly want something that would be not only accept- 
able in the Federal system, but would solve these problems in regard 
to State procedures, too, and I think that would be the best way to 
handle it. 

Mr. Smrrney. Would you have any objection—that is, would the 
Department have any objection if the word “treaties” were inserted 
before the words “international agreements” on line 13 of page 2? 

Mr. Ranxin. Well, the Department of Justice would not. I don’t 
know whether the State Department would have any problems in 
regard to it or not. 

Mr. Smrrney. I would not ask you to speak for the State Depart- 
ment. Mr. Cameron was supposed to be here for the Department. 
We can ask him at the appropriate time. 

One other thing along the same lines. I notice among the func- 
tions of the Commission, in addition to the drafting of international 
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agreements and the recommendation of legislation there is a third 
category, to— 

recommend to the President such other action as may appear advisable to improve 
and codify international practice in civil, criminal, and administrative pro- 
ceedings. 

What other action besides treaties and legislation is envisioned ? 

Mr. Ranxty. There may be a number of regulations that would 
have to be promulgated for the State Department consuls and others 
working in the Foreign Service, because they are now restricted as 
to the service of process, and similar matters, because of the regula- 
tions of foreign law or requirements of foreign law, and if that law 
were modified by agreements or treaties, that were negotiated, then 
the State Department could promulgate new regulations that would 
permit service in accomplishing some of the things provided for under 
the proposed procedures. 

Mr. Smirney. On page 3, of the bill, and I will furnish you with 
a copy of it so you can refer to it—on page 3 of the bill, in section 3 
(d), it refers to— 
members of the Commission who are appointed by the Secretary of State and 
the Attorney General shall serve without compensation in addition to that 
received for their services in the Government. 

Mr. Ranxrn. That is right. 

Mr. Smirney. Those would be Federal personnel. The President, 
under the bill, has the authority to appoint two members who shall 
be officials of the State governments. Now, what about the officials of 
the State governments? Should they receive compensation in addi- 
tion to what they receive for their State services? 

Mr. Rankin. I think that would depend upon what the practice of 
the Congress is about such persons. I think you would want to look 
back to your history of handling that. 

Senator Hruska. Would it not also be affected by laws and pro- 
cedures of the States themselves? 

Mr. Ranxin. It might be that they would be unable to accept com- 
pensation from the Federal Government, under their laws. 

Mr. Sorrney. There is in the bill on page 5, section 5 (a), an 
Advisory Committee constituted, which the bill says: 


shall be appointed by the Commission from among lawyers, judges of Federal 
and State courts, and other persons competent to provide advice for the Com- 


mission. 

Is it contemplated, or do you know, whether the Advisory Commit- 
tee will conduct its work in this country or abroad ? 

Mr. Ranxtn. I assume that it would conduct its work in this 
country. 

Mr. Smiruey. Do you feel that it is proper for judges of the Fed- 
eral courts, in the light of the backlog of cases in some jurisdictions, 
to serve on advisory committees such as this? 

Mr. Ranxrn. I think that it would be in the manner that they now 
do in the Judicial Conference, and because this is so closely related 
to the Federal practice, and we recognize over a number of years now 
that the Federal judges should participate in that particular activity 
because of the work that they are engaged in day by day, it certainly 
would be unwise not to have them in the picture. 
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Senator Hruska. The chairman would like to observe that a service 
on the committee of this kind, on the part of a Federal district court 
judge, should not be considered an interference dealing with their 

acklog. I think duties of this kind would be a part of the backlog 
itself, a part of their work. I don’t see how it could possibly be 
sacrificed or disregarded because their judgment and their counsel 
would be very valuable to the Commission and to the Advisory Com- 
mittee. 

Mr. Smirney. The question was asked, Senator, by reason of the 
document which was issued by this committee in the 80th Congress, 
which was critical of judges taking time from the bench to serve on 
committees. 

Senator Hruska. Didn’t that relate, however, to matters other than 
the prime business of the judicial system? Didn’t that relate to such 
things as arbitration boards and to—— 

Mr. Smiruey. I think that interpretation might have been placed 
on it; yes, Senator. 

Senator Hruska. Iam asking. I am not familiar with it, actually. 
We can explore that further. I think at this point in the record, 
since inquiry was made about it, I just wanted to make my own views 
known. 

Mr. Ranxtn. The Department of Justice agrees fully with the 
chairman in regard to that construction as to this problem, as far as 
the Federal courts are concerned. Judge Maris is here, and he may 
have some thoughts that he would like to give the committee, too. 

Senator Hruska. In due time we should like to hear from him on 
that point, too. 

Mr. Smrruey. Mr. Chairman, I think that I have no further ques- 
tions of the witness. 

Senator Hruska. Now, Mr. Rankin, referring again to page 2 of 
the bill, subsection (a) about which comment has already been made, 
it is competent now, is it not, for the Secretary of State to enter 
into international agreements pertaining to this subject? 

Mr. Ranxrn. Yes, sir; it is. 

Senator Hruska. One of the purposes of this bill would be to simply 
provide him with the judgment and the recommendations of people 
who would be considered qualified to make suitable recommendations; 
isn’t that true ? 

Mr. Ranxrn. That is correct. 

Senator Hruska. I have no further questions. 

Counsel, if you have not, the Chair would like to thank Mr. Rankin 
very much for his appearance here, and his contribution to considera- 
tion of this bill. 

Mr. Ranxrn. I was very happy to be here, Mr. Chairman, and we 
are greatly interested in this. We feel this is a way that the cause 
of justice can be helped in this country. That is our interest. 

Senator Hruska. Fine. 

The next witness is Judge Maris. 
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STATEMENT OF HON. ALBERT MARIS, JUDGE, UNITED STATES 
COURT OF APPEALS FOR THE THIRD CIRCUIT 


Judge Maris. Mr. Chairman, my name is Albert Maris, judge of 
the United States Court of Appeals for the Third Circuit, State of 
Pennsylvania, and I am Chairman of the Committee on Revision of 
the Laws of the Judicial Conference of the United States. In that 
capacity, I appear here today to say that the Judicial Conference is 
heartily in favor of this bill. It wishes me to express on its behalf 
its approval of the legislation. It is a problem in the field of judicial 
administration, of course, which this bill is directed to. It is in- 
creasingly a problem in the courts. Assistance is required in connec- 
tion with litigation, which has elements in other countries where 
perhaps service of process or the supplementary proceedings by way 
of deposition or otherwise are required. Any study and effort which 
can be made toward facilitating such assistance to the courts in this 
country is very desirable. 

I would be heartily in favor of it. The details of the legislation 
have been explained by the Solicitor General. I had not intended to 
go into that because it is not a bill which the Judicial Conference it- 
self has proposed, but it has approved it and I would think I might 
suggest two further things, Mr. Chairman. 

First, there was a suggestion as to whether Federal judges should 
serve on the Advisory Committee. It seems to me that would be quite 
proper and in line with their official duties. This is a particular sub- 
ject matter which deals directly with the operation of our courts, 
both Federal and State, and I would think that active judges, who 
are familiar with the practice and the problems in the courts in these 
cases, drawn from districts or circuits, which perhaps have more of 
these foreign-base cases, could be of the greatest help in such a 
conference. 

Secondly, I would think that the final termination date which is 
given in this bill, which was, after all, drawn more than a year ago, 
ought to be extended. I would hardly see how such a procedure 
could be carried through usefully within the time which is limited 
in the bill as it now stands, which is to terminate December 31, 1959. 

Senator Hruska. How much additional time would you suggest for 
that purpose, Judge Maris? 

Judge Marts. I am not sure I can give a definite suggestion, but 
upon the theory that the draftsman thought that, in the beginning 
of 1957, approximately 214 or 3 years should be alloted, I should 
think a similar time ought to be accorded from what might be pre- 
dicted to be the date of enactment of the act. Certainly, at least 214 
years, I would think. 

Senator Hruska. Very well, has counsel any questions ? 

Mr. Smitruey. I have not, sir. 

Senator Hruska. You are a member of the Committee on Revision 
of the Law of this Judicial Conference ? 

Judge Maris. I am Chairman of the Committee on Revision of the 
Laws and have been for a great many years, and it was our Commit- 
tee of the Conference which studied the bill. It was upon the re- 
port of our Committee that the Conference acted at a session in March 
of this year, approving this legislation. 
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Senator Hruska. We have a letter from Warren Olney, addressed 
to the chairman of this committee reporting that fact. It is a letter 
dated March 24, 1958, and it will be inserted in the record at this point. 

Judge Maris. Thank you very much. 

Senator Hruska. Thank you for coming in and helping us with 
this matter. 

(Letter dated March 24, 1958, is as follows:) 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 
Washington, D. C., March 24, 1958. 
Hon. JAMEs O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: This will acknowledge receipt of your letter of March 5, 
requesting a report on H. R. 4642, to establish a Commission and Advisory Com- 
mittee on International Rules of Judicial Procedure. The Commission to be 
established, together with its Advisory Committee, would make a comprehensive 
study of the existing practices of judicial assistance and cooperation between 
the United States and foreign countries, with a view to achieving improvements. 
The Commission’s work would be completed by December 31, 1959. 

The Judicial Conference of the United States, at its session on March 18 and 
19, 1958, considered the report of its Committee on Revision of the Laws respect- 
ing this bill. The Committee reported that it believed that the matter of judi- 
cial assistance between nations in aid of litigation in their respective courts 
is a timely subject for study in view of the greatly increased amount of litigation 
involving international contacts and the present difficulties in securing adequate 
judicial assistance in many countries, especially those whose legal systems differ 
from ours. 

I am authorized to inform you that, upon recommendation of its Committee, 
the Judicial Conference of the United States approved this bill. 

Yours sincerely, 
WARREN OLNEy III, Director. 


Senator Hruska. Ward Cameron, Office of Legal Adviser, Depart- 
ment of State? He is not present. 
Philip Amram of the American Bar Association. 


STATEMENT OF PHILIP AMRAM, AMERICAN BAR ASSOCIATION 


Mr. Amram. My name is Philip W. Amram. Iam a member of the 
bar of Pennsylvania and the District of Columbia and I appear here 
as the officially delegated representative of the American Bar Asso- 
ciation in connection with this legislation, and my official capacity 
with the Bar Association as chairman of their committee on interna- 
tional judicial cooperation, which is part of the international and 
comparative law section. 

I testified at length in support of this bill in the previous Congress 
in the House hearings that were held by a subcommittee of which 
Mr. Francis Walter was the chairman, and I believe, if I understood 
correctly, from Mr. Smithey, that this material is basically available 
as part of the record here, so that it would be a waste of the subcom- 
mittee’s time for me to repeat in detail the position of the bar asso- 
ciation. 

We have been the strongest possible supporters of this legislation 
from the very beginning. Mr. Lloyd Wright, when he was president 
of the bar association, sent in an extensive memorandum, both to the 
House and the Senate, in favor of the bill in considerable detail. 
Mr. Charles Rhyne, the present president of the bar association, 
has sent in an extended statement on behalf of the American Judica- 
tory Society, so I will not repeat the work that Mr. Wright sub- 
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mitted on behalf of the American Bar Association; and Mr. Rhyne’s 
statement was published in the Journal of the American Judicatory 
Society last spring, I believe, in the March or April issue. It may 
also be of interest to the committee that the International Bar Asso- 
ciation, in whose work I also participate, has also actively supported 
this legislation and has indicated the importance of the interest. 

Two years ago, 4 years ago, and next Wednesday, I either have or 
will preside at a meeting of the International Bar Association this 
year in Cologne, Germany, at which these problems of international 
judicial assistance, as they call it abroad, or international judicial 
cooperation, as we call it here, will be discussed. The meeting next 
Wednesday is designed to take up specific problems in connection with 
reconciling the fundamental differences between the common-law sys- 
tem and the civil-law system in connection with two specific matters. 
One, taking testimony abroad and the other, the service of documents 
abroad, and the techniques which will have to be used or considered 
as to how to reconcile the differences between our concept of the posi- 
tion of the judiciary in the sovereign functions of the state and thie 
position in some of the civil-law countries with respect to the position 
of the judiciary in the sovereign law of the state. 

We have for consideration next week a specific committee report, 
which was prepared by me, with the cooperation of Mr. Jones, who 
is also here and who presented the statement which is before the 
committee this morning. In that we considered answers to ques- 
tionnaires which we had prepared which were received from 10 coun- 
tries other than the material that we furnished, ourselves, with re- 
spect to the practice in the United States. 

The problems are of great magnitude and great difficulty. It 
seems to me, it has seemed to me from the beginning, and for the rea- 
sons that I outlined so carefully in testifying in the House commit- 
tee, that this is a matter that is just outside the scope of the ordinary 
law-school research discussion or that could be done by a bar associa- 
tion committee on an informal basis. The sheer magnitude of the 
task and the fact that there is, so far as we know, no place in the en- 
tire world where anyone can find what the practice actually is in these 
matters, in every one of the important commercial and international 
trading nations of the world. We know pretty much the practice 
in Great Britain and in Australia and in Canada. We know a little 
something about the South American and Central American coun- 
tries, from the work of the Inter-American Bar Association. It also 
has done some work in this field in which Mr. George H. Owen of 
the Department of State has taken a leading part. That is just be- 
ginning to scratch the surface, but we were “convinced in the Amer- 
ican Bar Association years ago that if this problem is to be solved 
and if these questions of international legal procedure are ever to be 
resolved, it must be done on the basis of a full scale competent study 
plus the solution of the domestic problems from the point of view of 
the United States. 

That is to say, the division of power as between the Federal and 
the State Gove ernments, and the methods and techniques by which 
the problems can be solved, both as to litigation in the Federal courts 
and litigation in the State courts, and for these reasons the Amer- 
ican Bar Association and the International Bar Association and the 
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Federal Bar Association, on behalf of which I appear here also, are 
quite satisfied that only this type of legislation and this type of Com- 
mission activity will be able to help us solve these problems. For 
that reason I would simply like to state again for the record, the 
strong support of this legislation by the organized bar of the country, 
to parallel what the Solicitor General said, about the strong support 
of it by the Department of Justice, representing the United States 
of America as litigant in litigation. 

Senator Hrusxa. Well, thank you, Mr. Amram. 

Now, the testimony w: hich you gave in the previous Congress will 
be available as a part of the record. We want to thank you for your 
reaffirmation thereof, wnich I presume your testimony this morning 
really is. 

Mr. Amram. Yes, sir. 

Senator Hruska. Now, when was that article of Mr. Rhyne pub- 
lished in the Judicatory Society Journal ? 

Mr. Amram. I think it was either March or April of 1958. 

Senator Hruska. So that was since the testimony was taken in the 
other Congress ? 

Mr. Amram. Yes. 

Senator Hruska. And if there is no objection, we will have that 
article inserted as a part of these hearings, so that it will be readily 
available. 

(The article was subsequently received and is as follows :) 


[From the Journal of the American Judicature Society, August 1957] 


STATEMENT ON S. 1890 Mapre py CHARLES S. RuYNE BEFORE A SUBCOMMITTEE 
OF THE SENATE COMMITTEE ON THE JUDICIARY 


I am very grateful to the members of the committee for this opportunity of 
bringing to its attention the endorsement of the bill “‘to establish a Commission 
and Advisory Committee on International Rules of Judicial Procedure” by the 
American Judicature Society. 

The American Judicature Society is a national legal organization founded 
in the year 1913 to promote the efficient administration of justice. The society 
is one of the national organizations of the legal profession affiliated with the 
American Bar Association and is represented in the house of delegates of the 
association. Since its inception the American Judicature Society has fostered 
judicial reform by the publication of its journal, by distribution of literature to 
persons interested in judicial administration, by assistance to State and local 
professional and civic organizations engaged in projects of judicial reforin, and 
by independent research in the administration of justice. Although primarily 
dedicated to the improvement of judicial administration, the society has been 
most actively interested in the improvement of judicial procedure. Its journal 
has been a clearinghouse of fact and opinion with respect to the drafting and 
functioning of the Federal Rules of Civil Procedure, of the Federal Rules of 
Criminal Procedure, and of the Administrative Procedure Act. The society’s 
interest in international judicial cooperation is a logical extension of its activi- 
ties in promoting improvements in domestic procedure. 

The socety has some 15,000 members. It is governed by a board of directors 
consisting of 1 or more directors for each of the States, the District of Columbia, 
and members outside of the continental United States. I am 1 of the 2 directors 
for the District of Columbia. If the committee should care to have it placed 
in the record, I have here from the inside front page of the last issue of the 
journal of the society a list of its present officers and directors. 

At a meeting of the board of directors, held at the time of the midyear meet- 
ing of the American Bar Association in Chicago last February [1957], there 
was adopted by the unanimous vote of those present the following resolution: 

“Resolved, That the board of directors of the American Judicature Society 
approves H. R. 4642 pending in the 85th Congress, 1st session, and urges its 
adoption by the Congress.” 
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H. R. 4642 referred to in the resolution is the House bill which is identical 
with S. 1890, which was introduced after the resolution was adopted. 

For many years it has become increasingly evident that our practice and 
procedure for the conduct of litigation with international incidents are greatly 
in need of improvement. No longer can a lawyer rely on the confortable as- 
sumption of the 19th century that defendants and witnesses and documentary 
evidence will be found within the territory of the forum, that the only law which 
the court will be called upon to apply is the domestic law of the forum, and that 
no thought need be given to the recognition or execution in a court of some 
foreign country of any judgment to be entered. Even less was the 19th century 
lawyer troubled by problems of foreign courts in procuring the service of judicial 
documents in the United States or in obtaining evidence in this country accept- 
able to its own procedures. 

There are now some 600,000 United States citizens residing abroad.* Addi- 
tionally there are over a million of our Armed Forces, their dependents, and 
civilian components now in foreign territory.” American trade and commerce is 
worldwide on a vast scale. There are now some $20 billion of American direct 
investments in foreign countries. More of our personnel and capital abroad are in 
countries of the civil and other noncommon law than in countries of the common 
law.* 

The substantive civil law is often similar to the common law in its application 
to a given problem, and differs mainly in its method of approach; but the pro- 
cedure of the civil law is basically and radically different from that of the com- 
mon law. 

The fundamental reason for the present difficulties in our international prac- 
tice is that the procedure of our courts is adversary and that of the civil-law 
courts is inquisitorial. In our courts, it is the parties themselves who conduct 
the litigation, while in the civil law it is the judge. The judge decides what evi- 
dence shall be adduced, he orders its production, and he examines the witnesses. 

Anglo-American methods of serving judicial documents by use of private per- 
sons, and our practice of taking oral testimony by deposition, on the initiative 
of the parties, before a lay individual rather than another judge, is unknown to 
the civil law. 

On the assumption that it is an invasion of the province of their own judiciaries, 
many countries of the civil law refuse to permit the taking of depositions for use 
in American courts. In none is there any provision of law to compel the ap- 
pearance and testimony of an unwilling witness by deposition. In such countries, 
evidence can only be obtained by the use of letters rogatory. A letter rogatory 
is a request by a court to a court in a foreign state to take evidence, either oral 
or documentary. It is, of course, executed according to the procedure of the for- 
eign court, in its foreign language, and subject to the many privileges and excep- 
tions of the civil law which are unknown to the common law. There is no cross- 
examination and, as a rule, there is no interrogation by counsel for the parties at 
all. It may be impossible to obtain a verbatim transcript of the proceedings. 
Above all, the translation of the letter rogatory and the accompanying interro- 
gatories and documents into the foreign language, and the retranslation of the 
proceedings of the foreign court back into English is a long, laborious, and 
expensive process. 

A principal objective of any procedural agreement to be drafted by the pro- 
posed Commission would be to procure the consent of the civil-law countries to the 
full and effective use of our depositions practice and, secondarily, to procure the 
execution of letters rogatory by foreign courts more in accordance with our 
common-law adversary procedure. 

An American business which goes into a foreign country, either as a branch 
of the parent company or as a subsidiary organized under the laws of that 
country, is of course subject to the jurisdiction of the courts of that country. 
And in litigation there it may find itself hampered in obtaining protection of its 
rights through the inability of the courts of that country to obtain the satisfacory 
execution of letters rogatory, either for the service of documents or the obtaining 
of evidence in the State and Federal courts of the United States. Our courts do 
not order service of process at the request of foreign courts, and do not execute 


1 Figures given by Department of State. 
2 Figures given by Pentagon but exact number is classified. 
* Survey of Current Business August 1956, p. 19. 
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letters rogatory in the inquisitorial manner of civiltaw courts. In fact, section 
1782 of the Federal Judicial Code, which provides for the taking of “deposi- 
tiers” for use in foreign judicial proceedings, simply ignores the existence of 


civil-law courts, their inquisitorial procedure, and their issuance of letters 
rog tory. 


These difficulties and insufficiencies of our practice, which are common to our 
State and Federal courts, can only be remedied by international agreement. 
This is the method adopted by the countries of Europe in the Hague Convention 
on Civil Procedure of 1905 and in a legion of bilateral treaties, including some 
22 between Great Britain and civil-law countries. This is the method of Latin 
America with its Bustamante Code of 1928 and its Montevideo treaties of 1889 
and 1940. It is appropriate that the necessary treaties and other legislation 
to codify and improve our international practice be drafted by a Commission 
and Advisory Committee as proposed in S. 1890, as that would appear to be 
a carrying over into the field of international procedure the method of demo- 
eratic draftsmanship employed by the American Law Institute in its restate- 
ments, and by the Supreme Court advisory committees in drafting the Federal 
Rules of Civil and Criminal Procedure. 


> eae American Judicature Society recommends the prompt enactment of 

Senator Hruska. Now, Mr. Amram, some discussion was heard in 
your presence, as to the time that it would take this Commission to 
perform its duties and do them well and thoroughly. Have you any 
thoughts on that subject, as to extending the time from the presently 
designated date of December 31, 1959? 

Mr. Amram. Well, I share Judge Maris’s views entirely; perhaps 
as brother Philadelphians, we could not find ourselves in disagreement. 

Senator Hruska. The tradition of Philadelphia lawyers in that 
respect is well known. 

Mr. Amram. Precisely. I think that Judge Maris may perhaps 
have understated the arithmetic because if the bill was drawn in the 
beginning of 1957, the figure would have been closer to 3 years than 
two years and a half. I don’t remember the previous bill. Perhaps 
Mr. Smithey can help us with respect to H. R. 7500 of the previous 
Congress. 

Mr. Smirney. That would have been December 1957. 

Mr. Amram. Then Judge Maris’s arithmetic, I would concur with. 
Somewhere, 2 years and 214 would certainly be a minimum period. It 
might be helpful to the committee just to reiterate the fact that in 
connection with this questionnaire that Mr. Jones and I prepared 
which dealt with only 2 very small specific details of procedure, these 
were sent to some 30 or 40 bar associations, who are the members of 
the International Bar Association itself, and except for our own 
material for the United States we received answers from 10 countries 
out of the 40 and it took us very nearly 12 months before we were 
able to get that many replies. Some of them, for example, the Swed- 
ish Bar Association, sent in a most beautifully drafted and detailed 
historical analysis of the Swedish procedure. Other bar associations 
gave the most profunctory answers to the questionnaires, which were 
of much less value. I mention this only from the point of view that 
it will take a considerable amount of time just to get together in one 
place, what exists nowhere in the world today, which is a full study 
for the United States of what the procedure is in these various for- 
eign countries with whom we have these constant dealings, both pri- 
vately and officially. 

Senator Hruska. In many commissions and committees pertaining 
to our jurisprudence, of course, much of the information is readily 
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available and need only be assembled and forwarded. In effect, how- 
ever, is it not true that here we are dealing with the pioneering ven- 
ture, which will require creation of a lot of material and assembly of 
new material? Isn’t that what you already testified to? Would that 
not bear heavily upon the time that would be necessary for comple- 
tion of the Commission’s duties ? 

Mr. Amram. Yes, Senator. Not only that but, unless it exists some- 
where of which I have no knowledge, there is not even a complete 
putting together in any 1 place of the information as to the 48 States, 
the 3 or 4 possessions and Territories, and the District of Columbia in 
the United States. You would have to go to the individual digests in 
the libraries of the State courts and State districts for the purpose, 
for example, of finding out what the law of Nebraska was with respect 
to the problem. As to how the Nebraska court would view the taking 
of testimony in Canada and Mexico and there is no place that I know 
of where that is all together now, so if somebody says, “What is the 
law of Maine? What is the law of Oregon?”, you simply turn to 
the appropriate letter in your collection of material, and it is all there. 
Even that will have to be done within the United States itself. That 
has never been fully done because it is a massive job and it just has 
never yet been done, and without that it would be, of course, impos- 
sible for our Commission, if created, to propose drafts of agreements 
with Canada or with Mexico or with France or with Germany or 
Italy or Switzerland, for the handling of specific procedural prob- 
lems. 

Senator Hruska. Are there certain basic minima which will have 
to be determined ? 

Mr. Amram. Yes, sir. 

Senator Hruska. Any further questions? 

Mr. Smiruey. Yes,sir. I do havea couple. 

As I understand it, Mr. Amram, Great Britain has a network of 
treaties with civil-law countries, such as is envisaged here; is that cor- 
rect 

Mr. Amram. Yes. 

The British, I think the number is 23 or 26. They are not all uni- 
form by any means. I have seen quite a number of them and they 
vary very greatly but Great Britain has been very active in the nego- 
tiation of individual bilateral agreements in treaty form with various 
countries on the Continent, where of course, Great Britain trades on an 
enormous scale. 

Mr. Smirney. Do you know, sir, whether they followed this pro- 
cedure of creating a commission to prepare the way for these agree- 
ments before they were adopted ? 

Mr. Amram. I would have no knowledge of how the British handled 
that at all. 

Mr. Smirney. You don’t know? The Foreign Office might have 
taken the initiative and prepared them? 

Mr. Amram. Some of these British treaties go back well before 
World War I and, therefore, I suppose the British have been han- 
dling this matter for over 40 years. I would, I suppose, have to write 
to one of my friends in London to find out the history as to how the 
British did this. I have never thought about it. 
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Mr. Smrrney. You suggest then that they actually approached the 
roblem on a piecemeal Agate rather than on a broader basis such as 
is proposed here ? 

Mr. Ranxrn. Mr. Jones can give you the answer to that. 

Senator Hruska. Mr. Jones. 

Mr. Jones. I can give you the answer on that, Mr. Chairman. 

Senator Hruska. Happy to have it. 

Mr. Jones. A Royal Commission was appointed with the Lord 
Chancellor as Chairman. They made a study, such as the proposed 
Commission will make a study, and drafted a proposed bilateral 
treaty for negotiation which was subsequently negotiated with 22 
different countries. 

Senator Hruska. When was that Commission formed, do you know, 
in point of time, approximately ? 

{r. Jones. It was appointed shortly after World War I. All these 
treaties were negotiated between World War I and World War IT. 

Senator Hruska. Is there any place where we can find—in your 
knowledge—where we can find a previous history of the proceedings? 

Mr. Jones. The proceedings of the Commission, I believe, are avail- 
able in the Library of Congress under a command document, whose 
number I cannot supply now. 

Senator Hruska. Can you supply that reference ¢ 

Mr. Jones. I can supply that. 

Senator Hruska. That will be very convenient for the committee, I 
am sure. Thank you, Mr. Jones, for that contribution. Any fur- 
ther questions ? 

Mr. Smirney. No further questions. 

Senator Hruska. Thank you very much. Your testimony has been 
very enlightening. 

(The information requested was subsequently received and is 
printed herewith :) 

DEPARTMENT OF JUSTICE, 
OFFICE OF ALIEN PROPERTY, 
Washington, D. C., July 15, 1958. 
Re H. R. 4642, a bill to establish a Commission and Advisory Committee on 
International Rules of Judicial Procedure. 
Hon. Roman L. HrusKA, 
United States Senate, Washington, D. C. 


Dear SENATOR HrusKA: At the hearing this morning on H. R. 4642, I prom- 
ised to send to the committee the name and document number of the report of 
the Lord Chancellor’s committee which made a study of international judicial 
assistance shortly after World War I. 

The report of the Lord Chancellor’s committee (I was in error in referring 
to it as a “commission’’) is referred to in the bibliography accompanying the 
Harvard draft convention published in the extra June 1939 number of the 
American Journal of International Law, page 29, as follows: 

“British and Foreign Legal Procedure Committee, 1918. Report of the com- 
mittee appointed by the Lord Chancellor to consider the conduct of legal pro- 
ceedings between parties in this country and parties abroad, and the enforce- 
ment of judgments and awards. London, 1919 (Cmd. 251).” 

The draft convention relating to civil procedure prepared by the Lord Chan- 
cellor’s committee is reprinted at pages 140-148 and the British-Yugoslavian 
Procedural Treaty of 1936 is reprinted as a sample of the 22 bilateral treaties 
at pages 153-157 in the appendix in the same issue of the journal. 

I examined Command Document 251 in the Library of Congress several years 
ago and assume it is still available. 

Very sincerely yours, 


Harry LERoy Jones, 
Chief Hearing Examiner. 
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STATEMENT OF ERNEST SCHEIN, ATTORNEY, WASHINGTON, D. C. 


Mr. Scuetn. I have a prepared statement which, with the consent 
of the chairman and counsel, I will read quickly, then be prepared 
to answer any questions. 

I am Ernest Schein, of Washington, D. C., a practicing lawyer 
specializing in foreign claims and private international legal prob- 
lems. 

Although as an active member of the American Bar Association 
and vice chairman of the committee on international judicial cooper- 
ation, I have helped in sponsoring enabling legislation, I am here 
today to testify in support of H. R. 4642 as an active practitioner, 
typical of innumerable members of our profession at home and 
abroad. 

The growing significance of international affairs and impact on 
our daily lives needs no corroboration from us, but as serious lawyers 
we are anxious to witness this development in an orderly manner 
consistent with the rule of law. The late Judge John J. Parker, in 
a paper which he was to have read the day after he passed on, and 


which has just appeared in the current issue of the American Bar 
Journal, wrote: 


When men deal with each other across international boundaries or travel into 
foreign countries for the purpose of trade and commerce or for other reasons, 
relationships are established, customs arise and reason prescribes rights and 
duties in numberless situations. Without any international legislature, there 
arise rules and standards which are enforced by the common consent of civilized 
peoples. They are evidenced by the decisions of courts, by treaties between 
nations, and by the writings of the wise and the learned. This is international 
law ; and the real purpose of any world order must be to develop and give expres- 
sion to this law and enforce it fairly among men and nations. In no other way 
is it possible to establish an enduring foundation for world peace. 

We are interested in functional international law. Our problems 
are not academic. We disavow political considerations embracing 
superstatism. We entertain no ideologic concepts of conciliation with 
communistic legal whimsy. What we seek, in a very simple and ele- 
mentary way, is the providing of orderly, workable international law 
encouraged and implemented at the levels of mechanics and procedures. 

With increasing foreign investment by our clients, a rising tide of 
world trade and a ‘mounting stake which our Government has in grants 
and loans to other lands, there is an immediate need for clarification 
of the methods by which the disputes and misunderstandings which 
will inevitably arise, may be aired and resolved. 

International judicial and administrative procedures have been and 
are unbelievably chaotic. Many scholarly studies have been devoted 
to this subject. We have here today Mr. Harry LeRoy Jones, of the 
Department of Justice, one of its foremost experts. I have contrib- 
uted to law journals, case histories showing the difficulty of suing, 
serving process, and taking evidence in litigation crossing interna- 
tional boundaries. 

H. R. 4642, already passed by the House of Representatives, pro- 
vides a ready, practical approach to the solution of this very real 
problem, the launching of an officially sponsored investigation looking 
to the making of inter rnational agreements, the enactment of legisla- 
lation, Federal, State, and foreign and the codification and crystalliza- 
tion of adjective law relating to private international litigation. 
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We respectfully urge that the proposed legislation be favorably 

reported and enacted before the present Congress adjourns. 
am very grateful for this opportunity to present the viewpoint 
of the practicing lawyer in support of this legislation. 

Senator Hruska. Thank you, Mr. Schein. 

Are there any questions by counsel ? 

Mr. Smiruey. I have no questions of Mr. Schein. 

Senator Hruska. Thank you very much. A man in your position, 
having gone through the experience you have, I am sure would have 
a very complete understanding of the necessity for the mechanics to 
which you refer. 

Mr. Scuern. That is very true, sir. 

Senator Hruska. All right. Are there any other witnesses, either 
for or against this measure ! 

If not, we will adjourn, subject to the call of the chairman. 

(Whereupon, at 10:55 p. m., the subcommittee was adjourned, sub- 
ject to the call of the Chair.) 








APPENDIX 





JULY 22, 1958. 
Mr. Jor Davis, 


Clerk, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR JOE: I am enclosing a letter received today from the State Department, 
advising that it has no objection to the passage of H. R. 4642. I shall appreciate 
your making this a part of the record. 

With all kind wishes, I am, 

Sincerely yours, 


Sam J. ERvIN., Jr. 


DEPARTMENT OF STATE, 
Washington, July 18, 1958. 
Hon. SAMUEL J. ERVIN, Jr., 
Special Subcommittee, Committee on the Judiciary, 
United States Senate. 


DEAR SENATOR ERvIN : The Department regrets that, due to a misunderstanding 
as to the date of the hearing by your subcommittee on H. R. 4642, it did not 
avail itself of the opportunity of sending a representative to express its views. 

The Department is pleased to inform you that it approves H. R. 4642 and urges 
early and favorable action by your committee. 

Sincerely yours, 
WILLIAM B. MACOMBER, IJr., 
Assistant Secretary. 


STATEMENT OF Harry LERoy Jones, CHIEF HEARING EXAMINER, OFFICE OF ALIEN 
PROPERTY, ON H. R. 4642, A Bit To EstTasLisH A COMMISSION AND ADVISORY 
COMMITTEE ON INTERNATIONAL RULES OF JUDICIAL PROCEDURE 


Mr. Chairman and members of the committee, I am grateful for this oppor- 
tunity of appearing before the subcommittee as a representative of the Depart- 
ment of Justice to urge favorable consideration and prompt passage of H. R. 4642. 

This bill proposes to establish an agency to study existing practice of interna- 
tional judicial assistance and to make recommendations for the improvement of 
international procedures in civil, criminal, admiralty, and quasi-judicial matters. 
The proposed Commission will study the law and usage in litigation which 
govern the performance of procedural acts which cross national frontiers. The 
most important of these and, as stated in section 2 of the bill, the ones to which 
the Commission’s attention will first be directed, are the service of judicial 
documents, such as process, citations, subpenas, and orders to show cause; the 
obtaining of evidence, both documentary and oral; and the obtaining of informa- 
tion on foreign law. These are the 3 topics treated in the Draft Convention on 
Judicial Assistance, published by the Harvard Research in International Law 
in 1939, and are the 3 topics selected by the American Bar Association at most 
demanding of legislative attention. 

The Comission will draft international agreements and other legislation to 
the end that international procedures (as stated in sec. 2) “may be more 
readily ascertainable, efficient, economical, and expeditious.” 

May I summarize the main reasons why existing practice is difficult of ascer- 
tainment, inefficient, costly, and slow? 

In generai, existing practice depends upon vague and varying custom and 
usage. Pertinent provisions of the Federal, Judicial, and Criminal Codes and 
of the Federal Rules of Civil and Criminal Procedure are fragmentary and may 
be, and often are, frustrated by refusals of foreign governments to cooperate or 
to permit their use within their territories. We have consular treaties with 
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some 23 countries but the procedural functions expressly permitted our consuls 
in civil-law countries extend only to taking depositions of American citizens. 
No treaty with a civil-law country permits our consuls to serve judicial docu- 
ments, and indeed our Foreign Service regulations prevent them from doing so, 
unless such service is required by statute. There is no publication with complete 
authoritative up-to-date information on foreign practice vis-a-vis American 
courts, and often the only way an inexperienced practitioner can find out what to 
do when faced with the necessity of taking some procedural step abroad is to 
write to the Department of State for information. If that Department does not 
have the information on hand it will have to request our mission in the foreign 
country to obtain it from the foreign government and it may take many months to 
receive a reply. And sometimes that government, not understanding common- 
law procedures, gives an answer which is not responsive to the question. 

A trial lawyer should not be compelled to have recourse to diplomatic corre- 
spondence to inform himself on available procedures for conducting litigation. 
He wants definite answers to specific problems immediately in a book of rules 
on his library shelf. That need will be satisfied by a collection of treaties labeled 
“International Rules of Judicial Procedure” to supplement the Federal Rules of 
Civil and Criminal Procedure and his State practice acts. 


I 


I shall now refer to some specific imperfections of practice under each of the 
three topics. 

First, as to service of documents: In no action does the Federal Judicial Code 
require that original process be served personally upon any party who may be 
in a foreign country. But section 1655 provides for personal sei vice upon absent 
defendants “if practicable, wherever found,” in suits to enforce liens on, or claims 
to property within the district, or to remove encumbrances or clouds upon title 
to such property. Any judgment entered in such a quasi in rem suit may be 
set aside within a year if the defendant is not personally notified of the action. 
Quasi in rem actions, such as divorce and probate matters, abound in State 
courts. As I have said, process in such cases cannot usually be served by our 
consular officers on parties in foreign countries. Process cannot usually be served 
in civil-law countries by a private agent of the parties without running afoul of 
either or both of two pitfalls: (a) Such service is not permitted or is made a 
criminal offense in some countries, for example, by the famous article 271 of 
the Swiss Penal Code; (b) any judgment entered pursuant to such service might 
not be recognized by the courts of that country. 

The usual method in the civil law of having a judicial document served in 
another country is by letter rogatory which is a request by a court to a court 
in a foreign jurisdiction, usually forwarded by the diplomatic channel, for the 
performance of some procedural act. American courts, however, do not issue 
letters rogatory for any purpose except to take testimony. 

Finally, the governments of some civil-law countries even object to the use of 
the mails to send process to a person within their territory. 

The importance of personal service abroad has been greatly enhanced by 
recent extensions of personal jurisdiction beyond State boundaries. The Supreme 
Court has approved extraterritorial service upon domiciliaries (Milliken v. 
Meyer, 311 U. S. 457 (1946)) and upon foreign corporations and nonresident 
individuals in actions arising from transactions having a substantial connection 
with the forum (McGee v. International Life Insurance Company, 355 U. S. 220 
(1957) ). 

Also, recent cases make it clear that in quasi in rem and in rem actions, such 
as condemnation, due process requires better notice to defendants whose ad- 
dresses are known than by mere publication (Mullane v. Central Hanover Bank 
é€ Trust Co., 339 U. S. 306 (1950), Walker v. City of Hutchinson, 352 U. S. 112 
(1956) ). The requirement of due process can be satisfied, of course, by personal 
service extraterritorially if the defendants are living or are found abroad. 

Before leaving personal service in civil matters may I invite the attention of 
the subcommittee to S. 3423 now before the Judiciary Committee. This bill 
proposes to grant the consent of the Congress to the interstate interpleader 
compact whereby in actions of interpleader in a court of a State adhering to the 
compact process may be served personally in another State adhering to the 
compact, and the resulting judgment is immunized against attack on jurisdic- 
tional or due process grounds. Consent to any compact with a foreign power is 
withheld by section 2, which states that “It is the intent of Congress that the 








INTERNATIONAL RULES OF JUDICIAL PROCEDURE 21 


possibility of such participation should be considered as part of a general 
examination of the problem of international judicial assistance.” That exami- 
nation can only be made by the Commission and Advisory Committee proposed 
by H. R. 4642. 

As to criminal cases, sections 1783 and 1784 of the Judicial Code provide for 
the personal service abroad of a subpena on a witness who is a citizen or resi- 
dent of the United States whose presence and testimony at a trial is desired by 
the Attorney General. The subpena must be served by a United States consul, 
and failure to obey the subpena is punishable by contempt proceedings, but only 
after an order to show cause is also personally served by the consul. These 
sections were enacted in 1926 as the Walsh Act for the immediate purpose of 
reaching absconding witnesses in the naval reserve oil prosecutions. They were 
sustained by the Supreme Court in the Blackmer case (284 U. S. 421 (1932) ). 
I shall refer to these same sections later in connection with taking evidence 
abroad. -Because few, civil-law countries permit our consuls to serve judicial 
documents, especially those of a coercive nature, it is impossible to serve recalci- 
trant witness who are found in those countries, such as Switzerland, which 
regard service as an infringement of their sovereignty. 

Second, as to obtaining evidence: There are two basically different methods 
of obtaining testimony abroad provided by the Federal Rules of Civil Procedure— 
by deposition and by letter rogatory. Rule 28 (b). provides that a deposition in 
a foreign country may be taken “on notice” before a consular or other Foreign 
Service officer, or “by commission” to any person or officer named in an order of 
court. Rule 29 provides that a deposition may be taken before any person agreed 
upon by written stipulation. 

By deposition, the proceedings are conducted in English according to Amer- 
ican law and practice, but by letter rogatory the examination is conducted by 
the foreign court in its own language and according to its own rules of procedure. 
American lawyers universally prefer the method of deposition if the witnesses 
are willing. 

Unfortunately, the Federal rules give no indication that these methods of tak- 
ing evidence abroad can be used only if and as the government of the foreign 
eountry permits. Depositions in the Anglo-American sense are unknown to the 
civil law, and many civil-law governments regard them as judicial acts impinging 
upon their sovereignty. There is no provision of law in any civil-law country 
whereby an unwilling witness can be forced to testify in a deposition before an 
American consul or commissioner. So in any litigation where the foreign wit- 
nesses are unwilling, the only way of obtaining their testimony is by letter 
rogatory requesting the appropriate foreign court to use its coercive powers to 
compel the testimony. There are at least two countries, however, the Nether- 
lands and Germany, where it is impossible for an American court to obtain 
the testimony of an unwilling witness by any means because of the absence of 
a treaty to serve as a legal basis for compulsory process. 

Time permits no more than a mere enumeration of the main reasons why 
letters rogatory are now unsatisfactory as a method of obtaining evidence for 
our courts. In some civil-law countries it is either unethical or unlawful to 
inetrview or interrogate a prospective witness. So perhaps without knowing 
what the witness can or will testify, written interrogatories and cross-interroga- 
tories must be drafted—a poor method at best of getting the truth from a hostile 
witness. The letter rogatory, the interrogatories, and all accompanying papers 
must be authenticated, translated into the language of the foreign court, and 
sent through the diplomatic channel. Usually local counsel must be designated 
to see to their execution. Now, without reference to the law of any particular 
foreign jurisdiction, it is probable that neither the plaintiff nor the defendant 
will be permitted to testify because of a pretty general rule of the civil law that 
a party cannot be a witness. Also close relatives of the parties, members of 
the managing board of corporate parties, or other persons with possible motives 
for bias, may be disqualified. These prohibitions accord with civil-law distrust 
of oral testimony. 

If the witnesses are summoned to testify, the examination is by the judge, not 
by counsel for the parties. If the parties are represented by counsel they may 
be able to suggest questions to the judge to be asked of the witness after the 
judge has completed his own examination. Usually, there is no cross-examina- 
tion. Ordinarily, witnesses in civil cases are not sworn. In case of an oral 
examination, moreover, one may not be able to obtain a verbatim transcrint of 
the testimony as it is customary in civil-law courts for the judge to dictate to 
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his clerk the judge’s own summary of the witness’ testimony. A third party’s 
summary of testimony, even that of a civil-law judge, is not very useful in an 
American court. 

The record of the examination by the foreign court must be returned by the 
same diplomatic channel through which it was transmitted and, of course, must 
be translated into English before being offered in evidence in the American 
court. All this takes a long time and may cost a great deal of money. 

Now, let us look again at sections 1783 and 1784 of the Federal Judicial Code. 
These sections are also intended, by contempt proceedings in the district court, 
to enforce compliance by a citizen abroad who has failed to heed a notification 
from a foreign court to annear before it and testify in proceedings on a letter 
rogatory issued by the district court. Since no judgment of contempt can be 
entered without personal service by a United States consul upon the citizen, and 
there is no general assurance, except in other common-law jurisdictions, that a 
consul will be permitted to make such personal service of, first, a subpena, and, 
next, an order to show cause, the provisions of the Judicial Code for compelling 
testimony of an unwilling witness who is a United States citizen or resident 
found in a civil-law jurisdiction will remain only an emnty promise until treaties 
are entered into providing for service as a recognized consular function. 

As to practice in criminal cases, rule 15 of the Federal Rules of Criminal Pro- 
cedu e provides that a deposition may be taken in the same manner as in civil 
eases, but only order of court. However, in criminal cases there are added diffi- 
culties in obtaining evidence from abroad. As pointed out in the explanation of 
the draft bill enclosed with the Attorney General’s letter to the Vice President, 
it may turn out to be impossible to prove foreign records under sections 3491— 
3494 of the Criminal Code because their authenticity and regularity must be 
established by means of a commission directed to the appropriate consular officer. 
As already stated, in several countries our consular officers are not permitted 
to e~ecute commissions. Among these is one of the most important countries in 
the Ovient, Japan. 

Third, as to proof of foreign law: An increasing number of transactions before 
our courts are governed by foreign law. It can be a time-consuming, difficult, 
» do ne>sive task to prove fo eign law by orthodox common-law methods. There 
are few law libraries in the United States with ample foreign-law material. 
Foreign-law experts outside a few metropolitan areas are scarce and expensive. 
Civil-law courts determine foreign law not on the basis of oral testimony of 
experts but on the basis of certificates of the text and perhaps the tenor and 
meaning as applied to the facts in the case before them, rendered by the ministry 
of justice or a court of the country whose law is in question or by other appro- 
priate agency. 

While common-law lawyers probably would never be willing to go so far as 
that, there are some aspects of civil-law procedure which the proposed Commis- 
sion may wish to consider for adoption. 

For example, in ex parte cases, and by agreement, and especially in those juris- 
dictions where a judge may take judicial notice of foreign law, the Commission 
may perceive no reason why the foreign law should not be established by the 
inexpensive method of a certificate from a foreign authority. Even in hotly 
contested cases there may be no reason why the basic materials to be used by 
the exp rt witnesses, such as the tevts of codes, administrative rules and regula- 
tions, and judicial decisons should not be put beyond the realm of controversy 
by having them certified as authentic by an appropriate foreign agency. 


II 


So much for the deficiencies of foreign judical assistance to our State and Fed- 
eral courts. I shall not take the time to detail the imperfections of American 
assistance to foreign courts but I assure the committee that civil-law courts and 
the civil-law bar are equally dissatisfied with American proctice and procedure 
where documents are to be served or evidence obtained in the United States for use 
in civil-law courts. In general, their complaint is twofold: (a) American courts 
will not, at the request of a foreign court, order a document served; (b) Amer- 
ican law fa‘ls to accommodate the inqisitori>] procedures of the civil law. For 
example, section 1782 of the Federal Judicial Code requires that the practice and 
procedure for taking a depositon for use in a foreign judicial proceeding “shall 
conform generally” to that for depositions to be used in courts of the United 
States. Our common-law adversary procedure may render the depositon of little 
or no value in a civil-law court. 
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This brings me to the basic reason for this reciprocal dissatisfaction with 
existing international practice. 

Substantial procedural difficulties arise only between countries with different 
systems of law. While our juridical relations with the United Kingdom and the 
states of the British Commonwealth could be improved by codification, they are, 
with the possible exception of differences as to pretrial discovery, comparatively 
satisfactory. It is therefore our relations with civil-law countres which cry out 
for improvement. While the substantive civil law often resembles or is almost 
identical with the common law, civil-law procedure is radically different from our 
own. It is inquisitorial. To a far greater extent than a common lawyer can 
easily imagine, a case in a civil-law court is controlled by the judge who orders 
the production of evidence, interrogates the witnesses, and directs the case from 
beg nning to end. 

International procedural law is regarded by civil-law jurists as public law. 
Civil-law jurists regard cooperation between the courts of the 2 systems as 
cooperation between 2 sovereignties and, therefore, within the field of inter- 
national law with its rights and obligations binding the States themselves. These 
concepts, so alien to common-law views, result in a procedural incompatibility 
which can only be remedied by the negotiation of international procedural agree- 
ments. 


III 


The United States alone of the major powers has done nothing to improve 
and codify its transnational practice and procedure. Practically all the older 
nations of the wo 1d have solved their problems of international practice by treaty. 

A movement for cod fi-*tion of international procedural law developed in 
Latin America and in Europe in the last quarter of the 19th century. Several 
Litin-American countries adhere to the Montevideo Treaties of Procedural Law 
cf 1889 and 1940 and to the Bustamante Code of Private International Law with 
its procedural provisions of 1928. Practically all the countries of Europe have 
adhered to the Hague Convention on Civil Procedure of 1905. The United King- 
dom has entered into bilateral procedural treaties with some 22 civil-law coun- 
tries. This is proof encugh, if any is necessary, that common-law and civil-law 
procedures can be coordinated. 

Over a period of more than 100 years, the United States has received many offers 
from foreign governments of treaty arrangements to improve procedure. All 
were rejected, mostly on the ground that procedure even in the Federal courts 
was then a matter largely committed to the States and for that reason was not a 
proper sub‘ect for the exercise of the treaty power. 

After 1934, when the Congress empowered the Supreme Court to draft the 
Federa. R ies of Civil Prccedure, this attitude underwent a reexamination. 

In the mid-thirties, as a consequence of frustration in obtaining the testimony 
of unwilling witnesses in the Netherlands and Germany, the’ Department of 
Justice began a study of existing practice. This study was commended by the 
American Bar Association in 1938. At the same time the Harva d Research in 
International Law undertook a study and in 1939 pubilshed its excellent draft 
convention on judicial assistance. As the outbreak of World War II foreclosed 
any possibility of European adherence to such a convention, the Departments 
of St te and Justice agreed that it would be a good model for a convention between 
the United States and Latin-American countries. But Pearl Ha.bor stopped 
further progress. 

After the close of hostilities the American Bar Association began a study which 
culminated in recommendations in 1950 and 1953 that a Federal agency be estab- 
lished to draft procedural treaties and other legislation necessary to codify and 
imp ‘ove international practice. 

The Commiss‘on and Advisory Committee proposed by H. R. 4642 is modeled 
on the former Supreme Court advisory committees, which, in turn, followed the 
drafting techniques of the American Law Institute. The proposal is to carry 
over into the international field the democratic drafting techniques which have 
proved so successful in the domestic procedural field and in the restatements of 
the law. 


The Department favors the prompt enactment of the bill. 
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